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JUSTI CE STEVENS: And we wi |l now hear
argunent in MCreary County agai nst the ACLU.
M. Staver?
ORAL ARGUMENT OF MATTHEW D. STAVER
ON BEHALF OF PETI TlI ONERS
MR STAVER Justice Stevens and nmay it
pl ease the Court.
Before this Court is a setting of lawin a
courthouse and a display on |law that contains the
uni versal |l y recogni zed synbol of law. Despite the
fact that the deck | aw occupies only one tenth of
this otherwi se secular display, the Sixth Grecuit
struck it dowmn. The Court focused solely on the
religious aspect of the Ten Commandnents and that's
aired by ignoring the overall context.
The Ten Commandnents is unli ke nost any
ot her acknow edgnent. It is in a category
essentially all by itself. It is thematic in comon
pl aces in courthouses while Nativity scenes and
nmenor ahs occur occasionally and often gratuitously on
public property. The Ten Commandnents occurs quite
frequently and has for nore than a century in
courthouses all over this nation. It is associated
with courthouses for a clear historic reason, because

the Ten Commandnents has played an influential role
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I n Amrerican | aw and governnent and our system of |aw
in this country.

The context in this case is clearly
important. Yet the Sixth Grcuit --

JUSTI CE SQUTER May | ask you there
basically to comment on the point that Justice Scalia
made in the course of the last argunent? The
context, as we know, has changed pretty radically in
the course of litigation over this and it started out
with just the Ten Commandnents al one and t hen version
2, the Ten Commandnents had certain -- were
surrounded by certain quotations of religious content
fromother texts.

And finally, as | guess literally is true
with a new |l awer and nore litigation, we've gotten
to the present context. 1Isn't the problemthat you
have to face, as |'ve said before, what Justice
Scalia raised before, everybody knows what's goi ng
on. Everybody knows that the present context is
sinmply litigation dressing and that the object for
what is going on is the object that was revealed in
the first place.

What is your response to that?

MR. STAVER Several. The display in this

case has three different phases. First it was the
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st and- al one Ten Commandnents. They were sued. They
coul d have defended that but they chose instead to
switch rather than fight because they wanted to try
to conply with this Court's establishnent clause
jurisprudence, to try to figure out howto be able to
display this particul ar docunent. They stepped,
however, on a land mne admttedly with this second
di spl ay.

JUSTI CE SQUTER. Wl |, they created the
| and mne basically. | nean --

MR. STAVER They were trying to do the
best that they could, trying to follow this ever
bendi ng establishnment clause jurisprudence especially
in the area of displays. Renenber this was back in
1999.

At that time, there were less than a
handful of reported decisions ever in this country on
the Ten Commandnents. The first was in 1973, Stone
was in 1980 and there were a couple of others. There
are only 30 reported cases in the country or so and
23 of those happened from 1999 to the present so they
didn't have really any guidance. They were trying to
foll ow Lynch and Al | egheny as best as they coul d but
t hese are governnental officials. They're not

jurists schooled in the law And admttedly they
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made a m stake. But what they have nowis the
foundation is display and as the District Court
recogni zed, it is fundanentally different than any
previ ous displ ay.

Li ke this Court's decision in the Sunday
| aw cases, even though it may have started off for a
religious purpose, the Sunday |laws were continued to
be retai ned for secul ar reasons.

In this case --

JUSTI CE KENNEDY: Are you saying that the
purpose is neutral or that the purpose doesn't
matter?

MR STAVER W're saying that in this
case, the purpose is about the display of law. W
al so have an argunent later on that this Court should
reconsi der the purpose in generally as it relates to
t he Lenon test.

JUSTI CE SQUTER  kay, but if we still
have a purpose inquiry, what you say of course is
true. The current display includes the display of a
| ot of |egal docunents. But is there any reason for
anyone to believe that that display of |egal
docunents or anything el se would be there for any
ot her purpose than the display of the Ten

Commandnents, including the religious, the overtly
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theistic part of the text?

MR STAVER Yes, Your Honor. The
District Court actually recogni zed that one of the
omi intended effects of the history is to educate
everyone of the difference between an acknow edgnent
and an establishment. And even if they had a
religious purpose under the second display, that
religi ous purpose has been buried and has been
abandoned.

They voluntarily accepted the --

JUSTI CE STEVENS: You're not abandoni ng
the position that you have a right to nmake this kind
of religious display, are you?

MR STAVER No, we're not.

JUSTI CE STEVENS: (Ckay.

MR STAVER And that's why we said that
t hey coul d have defended the individual first display
whi ch was the Ten Commandnents al one, in part because
It is the uniquely recognized historic synbol of |aw
and i s commonpl ace and thematic in the courthouse.
They coul d have defended when they were originally
sued on that basis alone but instead they chose to
nodi fy the display. And when they nodified the
di splay, it had excerpted sections around it.

JUSTICE STEVENS: But is there -- |
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guess -- | don't want to tie you up too long but |
nean given the history, isn't it still the case that
there is no serious reason to believe that there is
any object here other than the display of the Ten
Commandnents including the overtly theistic text and
the rest of this is basically enabling context which
does not affect the objective, the objective being
the Ten Commandnents and the religious text?

MR STAVER  Your Honor, they nust be able
to change their msstep, if it was a msstep, that
they had. Qherw se, that past case woul d be
superi nposed on the foundation's display forever and
t he question would be --

JUSTI CE STEVENS: Well, not forever but
for now This isn't a case in which they cane up
with the Ten Conmandnents display, it got enjoined
and 10 years | ater sonebody cones al ong and says,
| et's have a display of inportant docunents in the
history of law. This in fact is a continuous process
and it is a continuous process wthin the context of
litigation about the constitutionality of the
display. It's not a -- the inplication is not that
you can never have a different display but that there
IS no reason to believe that the intent of this

di spl ay has changed as the context has changed.
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What i s your response to that?

MR STAVER The intent has certainly
broadened in this case and there is clearly no
evidence in this record that this foundations display
IS solely purposed or intended to be a religious
display. |In fact, even the respondents of amci that
W ote against us said that on the face of this
di splay, it appears secular in nature. It does.

In fact, the foundations display not only
has nunerous ot her docunents of which the Ten
Commandnents is only one tenth of these nany ot her
docunent but it also has a foundations docunent that
says what the purpose is about. There is only two
pl aces that tal k about the purpose on the foundations
di spl ay.

On the docunent itself, which says it's a
di spl ay about sone docunents that influenced Anerican
| aw and governnent, and the undi sputed testinony that
t hese are docunents that reflect docunents that have
I nfl uenced Anerican | aw and governnent. That's the
record before this Court on the foundations display
and that is fundanentally different --

JUSTI CE BREYER  Suppose we go back to the
first display. |If all that was there was the Ten

Commandnents, now, in your opinion, was that
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constitutional ?

MR STAVER That is arguably
constitutional --

JUSTICE O CONNOR Do we take it al ong
wth the resolution of the counties? Do we | ook at
everyt hi ng?

MR STAVER  Your Honor, there was no
resol ution, Justice O Connor, for the first display.
[t just went up.

JUSTI CE STEVENS: So just that first
di spl ay, what was the purpose of that first one?

MR STAVER  The purpose of that first one
Is like it is in many courthouses around the country.
Bot h courthouses have nunerous docunents of his
historical nature along the walls, 284 just in the
curia alone. And in Pulaski, many, many docunents,
when they cel ebrated their 200th anniversary in 1999.
So that was one of many docunents that's there and
that was a docunent of the Ten Commandnents that was
nmeant to show the historic nature of the Ten
Commandnents, how it has in fact influenced Anerican
| aw and governnment in the appropriate setting of a
court house.

JUSTI CE STEVENS. The origi nal one?

MR STAVER  The original one.
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JUSTI CE STEVENS. Was there anything there
that said we're interested in history and what we're
not interested inis having this on the wall as -- to
encour age people to study the Bible and to encourage
themto study religion and to understand that in
their lives, religion should be inportant and this
very sol emm secul ar setting. Nonetheless, religion
Is inportant. |s there anything like that on the
docunent itsel f?

MR STAVER No, it was just the docunent

itself in a franme on a wall anongst al nost 300 ot her

docunent s.

JUSTI CE SCALIA: What if its purpose were
to denonstrate -- and | quote fromone of our earlier
opinions -- that we are a religious peopl e whose

Institutions presuppose a Suprene Being. Wat if
that were its purpose? Wuld that have nade it bad?
MR STAVER | don't believe so, Justice
Scalia, because that in fact is an acknow edgenent
that is part of our history; like in Marsh versus
Chanbers. That's why this Court has authorized
prayers before | egislative sessions or suggested that
the national notto is constitutional because indeed
we are a religious people as this Court has said nore

than five tines. W are a religious people. Qur
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Institutions do presuppose the existence of a Suprene
Bei ng.

JUSTI CE KENNEDY: And is it your position
that no real harmis inflicted on people who do not
agree with that nessage?

MR STAVER That's correct, Your Honor.

Justice Kennedy, it would not inflict any
harm because in this case, it's a passive display in
a courthouse in a hallway and you coul d sinply wal k
past that and avert your eyes once you see this. It
inflicts no harm it does not --

JUSTICE G NSBURG M. Staver, what about
all the distinctions that have been nmade between

nessages that are brief or |I think the expression has

been mininmal or mnimmin sone of our cases, like in
God we Trust, |like God save the United States and
this Honorable Court, |ike under CGod, and a docunent

that is about worshipping the Lord, at |east as nany
words devoted to that topic. So it's not a brief
reference. |It's a powerful statenent of the
covenants that the Lord is making with his people.
MR STAVER  Justice G nsburg, the Ten
Commandnents is a unique synbol in the area of
acknow edgnent because of its historic role in

I nfl uenci ng our |Iaw and governnment. It is displayed
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in this context for that unique role. It does have
some statenents in there about God but, frankly, very
few when you | ook at the overall context.

JUSTI CE G NSBURG Have you read the first
four commandnents and coul d you say that?

MR STAVER Sure. And those are
definitely and decidedly religious. There is no
question that the Ten Commandnents is a religious
docunent. There is also no question that it has
I nfl uenced our American | aw.

JUSTI CE SCALIA: Do you think the Ten
Commandnents are |onger than the | egislative prayers
you' ve heard at the begi nning of congressional
sessi ons?

MR STAVER No, Justice Scalia. | think
they're quite shorter.

JUSTI CE BREYER | don't know how nuch
help I can get or not but | was thinking in terns of
t he invol venent of the governnent, is the governnent
involved in religion when it posts the Ten
Commandnents al one? Yes, of course it is.

Now, there could be a purpose to it, that
they want to just show the history of law but it's
all by itself and there is a ot nore history than

that and context nmay matter a lot. Not everybody
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will go wth the Ten Conmandnents just by itself
there and say, well, gee, this seens to go too far.

This is going too far. Wy? Because it
isn't really related to history, it's the only thing
up there, it's involvenent in religion, so forth.

Now, suppose | go down that track because
what I'mreally looking for is a key as to what's too
far and what's not. But for present purposes, let's
assunme it's too far.

Now, once they've gone too far there, the
next thing that happens is they keep changing it but
they change it pursuant to the resolution and it
seens as if in context, all they've tried to dois to
surround what went too far with a nunber of other
t hi ngs that woul d sonehow make it |egal.

Now, if it was wong to begin with, is it
wong to end with?

MR STAVER No, Justice Breyer, it is not
wong to end with any nore than it would be wong to
begin with the Sunday | aws based upon the Sabbath
commandnent whi ch was a conmmandnent about worship and
the end with the secul ar reason for keeping those
particular laws as this Court has recogni zed in
McGowan. And in this case, even if they started off

with a decidedly and only religious purpose, which we
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contend they did not, they did not end with one and

t hey' ve got to, as governnental officials, be able to
adj ust their m ssteps whenever they step on a
constitutional land mne that is sonetinmes blurry and
confusing to them

That's what they tried to do in this case,
the best efforts to try to followthis Court's
deci sion when there was really no specific guidelines
for themto be guiding their direction.

The Ten Commandnents that Justice Stevens,
you had nentioned about the versions, the versions |
don't believe, with all due respect, are relevant in
this case or any other case regarding the Ten
Conmandnent s because if that were the case, you
woul dn't be able to teach the Bible in an appropriate
cont ext because there are so nany different versions
and yet Stone and Schenpp has indicated that you
I ndeed can teach even the Biblical text with all of
Its multiple versions.

JUSTICE SQUTER  But | assune if you were
running a course in a school about the biblical text,
you woul d explain the differences. You would
I ndi cate the difference between the Jew sh, the
Roman, the Protestant, the Lutheran and so on and

you' re not doing that here.
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| woul d have thought your answer m ght be,
well, if that really nade a difference, we could have
separate versions. But it's not conparable to school
t eachi ng.

JUSTI CE STEVENS: Justice Souter, it would
in fact be sonewhat conparabl e because if you're
teachi ng general biblical text, you wouldn't have all
the versions |ined out.

JUSTI CE SQUTER.  Wbul d you think it was
appropriate in a public school course that was
otherwi se a bona fide course to teach the day on
exodus, to teach about sinply the Protestant version
of the Ten Commandnent s?

MR STAVER W would believe that, in
fact, in this case, | don't even think they thought
about whether there were different versions but we
certainly believe that they could have the text there
and tal k about the Ten Commandnents.

JUSTICE SQUTER I n a public school,
wouldn't it be required, at least for intellectual
reasons if not the reasons of the establishnent
clause to say, well, graven inages are dealt wth
differently in the standard Ronman translation and the
preanbl e sections of what may and nay not be regarded

as commandnent nunber 1 are different in the
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Christian versus Jew sh and so on.

Wul dn't that be an intellectually
responsi bl e requi renent ?

MR STAVER That's in a school context
which this is a courthouse context.

JUSTI CE SQUTER Exactly. | thought you
were equating the two together.

MR STAVER Not one to one but | think
the version issue, if there is a version that flunks
the test, it would be this Court's south frieze.
It's actually in Hebrew and it speaks only to Jew sh
people. But yet that's not sectarian such that it
viol ates the establishnment clause. That's the
acknow edgnment as opposed to an establishment.
Justice Stevens, if you would like, | would like to
reserve the remaining of ny tine.

JUSTI CE STEVENS. Yes, you nmay do so.

M. denent, you' re welcone to stand up
for a second tine.

OCRAL ARGUMENT OF PAUL D. CLEMENT

AS AM CUS CURI AE, SUPPCRTI NG PETI TI ONERS

MR CLEMENT: Thank you, Justice Stevens,
and may it please the Court. The display of
hi stori cal docunents here, like the display in the

Lynch agai nst Donnelly case of the creche, may
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include a religious itemw thout running afoul of the
establ i shnment clause. As in the --

JUSTI CE O CONNOR Do we have to consi der
the history of the display at all?

MR CLEMENT: Justice O Connor, we would
urge you not to consider the history of the display.
You in your concurring opinion in the Pinette case
made the point that in the context of acconmodati ons,
the inquiry into religi ous purpose doesn't nake a | ot
of sense and you urged the Court to drop it in that
context. | think so too in the acknow edgnent
context. Certainly if you have a situation where you
don't have -- | think in the acknow edgnent cont ext
as well, a focus on purpose may not be that
productive. But | would like to talk about the
pur pose - -

JUSTI CE SCALIA: | don't know what you
nean by the acknow edgnent context.

MR CLEMENT: | think this Court has said
that you can acconmodate religions. They've also
said that you can acknow edge the role that religion
has played in our society and | think in both
contexts, a focus on purpose is probably not a
prudent exercise of judicial resources. But | would

|i ke to tal k about the purpose here because | think
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what you have here is a display of a docunent al one
in the first instance that certainly was at |east
defensi bl e and probably constitutional, yet the
courts below got off on the wong foot by saying that
the first display was open defiance of this Court's
decision in Stone against Gahamand | think this
Court's cases thensel ves suggest that the contextual
di fferences between the school and the courtroomare
enough to at |east nmake the display not in open
def i ance.

Now t here was the second display and we
are not here to defend the second display but that
was the display that was in reaction to the | awsuit
filed against the first display. Now, | don't know
i f that second display was the product of bad | egal
advice or sinply frustration at the first |awsuit
being filed but | don't think it should nmake a
constitutional difference.

In the Lynch agai nst Donnelly case, Mayor
Lynch, after the ACLUfiled a | awsuit agai nst him
had a rally at the site of the creche, a press
conference, where he publicly vowed to fight to keep
Christ in Christmas and then he led city workers in
carol s and sai d they shoul d sing anot her one that

apparent |y bot hers peopl e.
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Yet despite that adverse reaction to the
litigation being filed against the city of Pawt ucket,
this Court upheld the display and although the
di ssent did focus on the nmayor's crusade to keep
Christ in Christnmas, the nmgjority and the concurring
opinions did not. And | think that is the proper
node of anal ysi s.

Now, the second point |I think is should
t hese counties be faulted for trying to bring their
practices in conpliance with the Constitution? And |
think the answer there is clearly not. And | was
going to point this Court to the Marsh case that's
been tal ked about quite a bit.

One of the things that as Professor
Cheneri nsky said about the Marsh case that this Court
enphasi zed in that case itself and in subsequent
cases is the fact that the prayers there were
non-sectarian in the sense that they did not directly
I nvoke, say, Christ. But that actually is sonething
of a change that took place after the litigation
began.

Prior to the litigation, there were
explicit references to Christ as Justice Stevens
poi nted out in footnote 2 of his dissent in that

case. But the state of Nebraska, after they had a
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| awsuit, decided let's nake this an easier case for
the Court, not a harder case, and they nodified their
conduct .

JUSTI CE SQUTER  Ckay, but at the end of
the day in Marsh, there wasn't any question that what
they were doing was praying. And here it seens to ne
that the change that you're arguing for as
significant is only significant unless it is a change
in the essential activity because there is no | aw and
it would be crazy law fromthis Court that said you
can engage in religious endorsenent, pronotions, et
cetera, so long as you hide the ball well enough.

What this Court basically has said is you
can engage in secul ar objectives that incidentally
i nvol ve religious figures or references, e.g., Mses
up there. Wat you started with in this case or what
the county started with was a pretty
rel i gi ous-1o0o0ki ng exercise and the question is, did
they go froma totally religious exercise to a
secul ar exercise or did they go froman obvi ously
religious exercise to an obscured religi ous exercise?
And therefore, you can't nake context a mere change
I n physi cal context dispositive because it ignores
that distinction. And that distinction | think is

what is driving or what is going to drive possibly in
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ny mnd the resolution of this case.

What do you say to that?

MR CLEMENT: Justice Souter, | have two
poi nts in response.

First of all, what | think would be a
crazy way of having a jurisprudence is for the Court
to say that this display is a foundation to the | aw
docunent, it's perfectly constitutional in every
ot her county courthouse in Kentucky except for
McCreary County and Pul aski County because of their
prior conduct.

The second point that | think is inportant
in this context is that | think this Court's
est abl i shnment cl ause jurisprudence is already
difficult enough to apply without creating the First
Amendnent equi val ent of covered jurisdictions under
section 5 of the Voting R ghts Act.

JUSTI CE STEVENS: Basically, and | think I
under stand you, you're saying, and | think you said
It earlier, drop the intent clause and basically have
a-- try to nove toward an objective criterion saying
there are sone ways you can display religious things
and sonme ways perhaps that you can't and try to
devel op that kind of objective jurisprudence as

distinct froman intent jurisprudence.
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That's your point, isn't it?

MR CLEMENT: That woul d be ny point,
Justice Souter, but | also think i ndependent of that
point, it is also not a particular productive
jurisprudence to really treat different
muni ci palities differently because the mayor in one
case may have started with the creche and decided to
add the wishing well or in the other case started the
wi shing well and added the creche. | don't think it
makes any sense that if they end up in the sane
pl ace, the constitutional rules could be the sane.

JUSTICE GNSBURG M. denent, you placed
heavy reliance on Marsh, which was prayer and it was
undi sgui sed and it was permtted to have since the
begi nni ng of our nation.

Wuld it be equally conpatible with the
establ i shment clause if this Court opened its daily
sessions with prayer?

MR CLEMENT: Justice Q@ nsburg, |'m not
sure that | could the jurisprudence that said this
Court could not open its sessions with a prayer but
the Capitol can. Now, if there was any difference
drawn at all, | would assune it would be a difference
based on history.

JUSTI CE SCALIA: [I'mnot sure we don't
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deal withit. | don't know who we're addressing when
we say God save the United States and this Honorabl e
Court.

JUSTI CE G NSBURG The kind of prayer that
Is used to open the |egislative sessions which this
Court has distinguished fromin God we trust, God
save the United States and this Honorable Court.

MR CLEMENT: And as | said, Justice
A nsburg, | think if there were a difference in
principle, it would have to be a difference based on
history. But | don't think there is -- in this
context, | think it is fair to say --

JUSTI CE G NSBURG |' m aski ng you what
your view is of the conpatibility of every federal
Court in the country having over the bench a replica
of the Ten Commandnents and openi ng each session with
prayer.

MR CLEMENT: Justice G nsburg, | suppose
if the federal courts decided to do that, we would
probably try to defend them on establishnent clause
grounds. | don't think, though, that -- | think that
woul d obvi ously be a nmuch tougher case than the
posting of the Ten Commandnents in the outer hallway
along with a variety of other docunents which | take

it to be the first case here. And then the final
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di splay that the Court has before it is actually the
Ten Commandnents in the context of the other secul ar
hi storical documents. And | think that kind of
display clearly is constitutional for the reasons
that the display was constitutional in the Lynch
case.

JUSTICE O CONNOCR Do you think we have to
amend the Lenon test to reach your approach?

MR CLEMENT: Well, Justice O Connor, this
Court on a variety of occasions has chosen to sinply
put Lenon to one side as opposed to overtly anendi ng
it.

JUSTICE O CONNOR Do you think, then, we
have to either put it aside or anend it?

MR CLEMENT: No, | don't, Justice
O Connor.

JUSTI CE O CONNOR  To decide this case?

MR CLEMENT: No, | don't. I think it
woul d be prudent, as | suggested at the outset, to
nmake not necessarily a full anendnent and elimnate
the first purpose prong of Lenon but at least in the
acknow edgnment context as in the accomobdati on
context we're not going to focus on that.

But i ndependent of that, | think many of

t hese Court's cases that were deci ded even under
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Lenon acknow edge the principles that nunicipalities
shoul d be rewarded, not punished, nor trying to
change their conduct to try to get things right.
| n Abbi ngt on agai nst Schenpp, which |
think in many respects is a precursor to Lenon
because it tal ked at | east about the purpose and
effects test and | gather that's about all that's
|l eft of Lenon. |In that case, this Court held out the
promse that it mght be perm ssible for the
governnent to have sone use of the Bible in school.
Now, when it did that, it didn't except
out Abbi ngton townshi p and said, but not for you,
Abbi ngt on townshi p, because you viol ated the purpose
pr ong.
The Sixth Grcuit here has adopted a rule
t hat once m staken, always condemmed and we don't
t hink that has any proper place in this Court's
est abl i shment of jurisprudence.
JUSTI CE STEVENS: Thank you, M. denent.
M. Friednman?
ORAL ARGUMENT OF DAVI D A FRI EDVAN
ON BEHALF OF RESPONDENTS
MR FRIEDVAN. Justice Stevens and nay it
pl ease the Court, three tinmes in the course of a

year, McCreary and Pul aski county posted Ten
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Commandnent s di spl ays. They variously describe the
Ten Commandnents as the precedent | egal code of

Kent ucky, the central historic |egal docunent of the
State and, finally, as the noral background of the
Decl arati on of | ndependence and the foundation of our
| egal system

In the course of the litigation, they
announced that under current |aw, they announced to
the curt that uncurrent law, Anerica is a Christian
nati on and they acknow edge that the purpose of their
second di splay was to denonstrate Anerica's Christian
heritage. In this context, it is our position that
the current courthouse display reveals both a purpose
and an effect to endorse religion.

This Court has repeatedly and nost
recently in the Santa Fe case nmade clear that it is
necessary to |l ook at the content, the context and the
history of a display in order to gauge whet her or not
there is a true secul ar purpose or whether or not an
asserted secul ar purpose is a sham W submt here
that on this record, the District Court and
particularly in the context of an appeal froma
prelimnary injunction, which we have here, that the
District Court had anple evidence fromwhich it could

concl ude that the asserted secul ar purpose of
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McCreary and Pul aski counties was indeed a sham

The counti es announced their purpose not
only in the content of the display itself but in the
resolution that the counties enacted, the identical
resolutions that the counties enacted w thin weeks
after the filing of this lawsuit. And in that
resol ution, the counties nake clear that they relied
on and cited approvingly the Kentucky | egislature's
reference to Jesus Christ as the prince of ethics.

They nmade cl ear that they supported the
fight of A abama Suprene Court justice Roy Moore
agai nst the ACLU  They nade absolutely clear in
their | egal papers that they deened this to be a
Christian nation under current |aw and they nade
clear that they absolutely intended and believed they
had the right to display the Ten Commandnents. They
did so not in a display of history. They asserted
and they intended to do so because of the religious
nature of the Ten Commandnents. There can be no
doubt that the Ten Commandnents portrays a religious
point of view and is profoundly religious.

The Court said so in Stone. There is no
serious question about that. The question then here
IS whether or not the counties, in their current

di spl ay, have done anything to sufficiently
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neutralize the endorsing nessage that is contained in
this record. And we submt it has not done so.

It now announces that the Ten Comrandnents
are the foundation of our |egal system not just that
religion is but that the Ten Commandnents, a
particular religious code, the word of Cod, it
asserts is the foundation of our legal system It
asserts that the Ten Commandnents, the reveal ed Wrd
of God, provides the noral background of the
Decl arati on of |ndependence. W think it's clear
that the content of the Ten Comandnents and the
content of the Declaration of |ndependence deal wth
substantially different topics.

JUSTI CE KENNEDY: Suppose you had a county
100 mles anay or a state, a different state, and the
sanme display was put on and the recitation was -- and
It was a sincere recitation, that the governnent
simply wanted to recogni ze that the 10 Conmmandnent s
has played an inportant role in the civic |ives of
our peopl e.

Then you have -- they're each up for five
years and five years |ater, sone school kids wander
by one and they wander by the other. In your view,
fromwhat you're telling ne, the Commandnents are

permtted in one |ocation and not the other? | nean,
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that's the necessary purport of your argunent. You
may not think that either of themare valid but on
this prong of the argunent, it seens to ne that to
differentiate, | just don't understand that.

MR FRIEDVAN. | think to an extent there
is a differentiation because this Court has nade
cl ear that any assessnent nust depend on context.
There is no fixed per se rule but rather, the context
one nust both | ook at the purpose and the effect. In
gaugi ng the purpose, one | ooks at both the litigation
hi story, the social facts, the content and any
changes.

Here the District Court had not only the

display itself but it had the announced purpose of

the county. It therefore was in a unique position to
gauge the purpose of the -- the true purpose of these
counti es.

Moreover, it was in a unique position to
gauge the effects that the reasonabl e observer in
these small rural Kentucky counties, the reasonable
observer assessnent of this particular display. And
the Court -- MCreary County is a county with only
17,000 people. Witley Cty, the county seat, which
IS not even incorporated, has 1,100 peopl e.

The District Court fromits chanbers in
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London, Kentucky was well situated to gauge whet her
or not the reasonabl e observer, know ng the
litigation history of this case and know ng the
changes in the forumand the context of this display,
woul d perceive this to be a neutral recitation of
history or sinply the third in a series of efforts by
this county governnment to post the Ten Commandnents
because that is what it wanted to post.

JUSTI CE STEVENS: Does that nean forever?
What I'mthinking -- let ne spell it out. The key
words in Stone would be that this was posted, the Ten
Commandnents, because it would lead to, in the
ci rcunstances, the students reneditate, venerate,
per haps, and obey. In other words, their reaction to
it would likely be a religious reaction.

Now, here if you saw it just by itself,
per haps one woul d be concerned with the intent or the
effect of calling to the viewer's mnd the sacred
character of the law, which is fine for religious
people to do but not necessarily fine for the State
to do; and that |eads themto venerate, perhaps to
neditate, perhaps to consider the relationship in a
religious way. |f that's the problem that woul d
exi st here only because of the history or nost |ikely

because of the history. And if that is the problem
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that woul d di ssipate over tine because it is the
smal | ness of the audience and their famliarity with
the history that would Iikely produce the simlar
religious reaction to the display.

Now, what's your reaction?

MR FRIEDVAN. | think it's a question of
degree and while over tine the inportance of the
pur pose may di mni sh, the purpose does not fully
dimnish and the effect does not change
substantially. It is a question of degree, it is a
question of |ine draw ng.

Here there is not an effort to incorporate
the Ten Commandnents into a neutral display or a
neutral course of study such as a conpare and
contrast of ancient noral codes or a conparative
religion course such as many of us have taken and
school s clearly can offer.

It is not a neutral display of |aw givers
like the frieze in this Court. It asserts the
primacy of the Ten Commandnents. |t says the Ten
Commandnents are the noral background of the
Decl arati on of |ndependence. It doesn't say there is

some commonal ity between the Ten Commandnents and

sone Anerican laws. It talks not only about law It
tal ks about our system of governnent. It says the
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Ten Commandnents, the reveal ed Wrd of God is the
noral foundation of the Declaration of |ndependence.
That initself is an endorsenent of religion in this
context and | don't think that can dissipate over
tinme.

JUSTICE BREYER Wiy is it? It may be
true. These pilgrins cane for religious reasons. |f
all you have is a display of the origin of the law in
the United States, what would be wong w th saying,
this is a historical account? It's |like teaching
religion in the schools. O course it stemred from
the religious beliefs of those who cane to the
United States. You don't nean it religiously. You
nean it historically.

MR FRIEDVAN It's the difference between
acknow edgnent and endorsenent. O course counties
and ot her governnents can acknow edge the rol e that
religion played in history. That is very different
from acknow edging religion as a general nmatter and
asserting that a specific code that is central to
specific religions is the one -- not only the one
religious source but the one source, religious or
noral, that provide -- religious or secul ar that
provi des the noral background of the Declaration of

| ndependence.
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JUSTICE SCALIA: | don't care it stands
for that. As you heard, the code takes various forns
for various religions. And | think all it stands for
Is the proposition that the noral order is ordained
by God. That's all it stands for. And to say that
that's the basis of the Declaration of |Independence
and of our institutions is entirely realistic.

MR FRIEDVAN.  What this display says --

JUSTICE SCALIA: | don't think they're
really saying that the particul ar conmandnents of the
Ten Commandnents are the basis of the Declaration of
| ndependence. That's idiotic. Wiat the comrandnents
stand for is the direction of human affairs by Cod.
That's what it stands for.

MR FRI EDMAN.  Whatever the nerit of that
statenent, that is not what these counties have said.
Wiat these counties have said in their resolutions is
that the Ten Commandnents are the precedent | egal
code of Kentucky and the central historic |egal
docunment of the state.

What they have said in this display
itself, in the explanation of the display, that they
are the noral background of the Declaration of
| ndependence, to the exclusion of all others, in

effect. Wien you say the, it doesn't say one of. It
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says it is the foundation of our |legal system It
doesn't say it had an influence on sone of our |aws.
It asserts the prinmacy, the actual text of this

di splay asserts the prinmacy of the Ten Commandnents.

JUSTI CE SCALIA: If that's what it neans,
it's idiotic. | don't think anybody is going to
interpret it that way. You can't get the Declaration
of I ndependence out of the Ten Commandnents.

MR FRIEDVAN | would agree with that,
Your Honor.

JUSTICE SCALIA: And | don't think that's
how sonebody would normally read it. | think what
they're saying is the principle of | aws being
ordai ned by God is the foundation of the laws of this
state and the foundation of our |egal system

JUSTICE O CONNOR How |l ong is that
resol ution going to guide our view of the future
di spl ays or even the present one? Wat about the
nmenber ship of the board of supervisors is changed?
How | ong do we | ook to that particular resol ution?

MR FRIEDVAN. | think, Your Honor, it's
an elenment that the District Court in the first
I nstance nust accept and gauge in determ ni ng whet her
or not the announced secul ar purpose is indeed a true

pur pose or is a sham
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Wiere we're tal king about a close tine
period, here three displays in |less than a year by
the sane officials of the sane county trying to post
t he sanme docunent, this case becones very close to
the Santa Fe i ndependent school district case where
it's a noving target in direct response to pending
litigation as an effort to try to get the sane end
result and changing the operative facts just slightly
in the hope that eventually it will be right.

JUSTI CE SQUTER May | ask you a question
on that point? And | should know the answer. It
must be in the briefs but I don't renmenber. | assune
that they rescinded the resolution before version 3
of the display was put up, is that correct?

MR FRIEDVAN. That is not correct, Your
Honor. The resolution was enacted in early Decenber
1999, a couple of weeks after the display. It has
never been rescinded.

JUSTICE SQUTER It is still on the books?

MR FRIEDVAN. It is still on the books.

A point is made in the reply brief, it is not a

bi nding resolution, it encourages the county judge

executive to post the Ten Commandnents as part of a
historic display. It doesn't say post a display of

docunents and have a county judge choose to post the
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Ten Commandnents.

The initial paragraph of the resolution
nmakes clear that it encourages the county judge to
post the Ten Commandnents and then as part of a
historic display. The county judge did that. The
District Court enjoined that display. The county
appeal ed that injunction and then, after getting new
| awyers, dropped its appeal.

Soon after that, the county posted a third
di spl ay, again, the Ten Conmandnments wi th what it
call ed historic docunents, |eaving aside how the
Stars Spangl ed Banner or the national notto as a
hi storic docunent.

What it did is wap the Ten Conmandnent s
in the three or four secul ar docunents that we all
clearly acknow edge as the root of the American
systemof governnment. It did so pursuant to the sane
resolution. There has never been another resol ution,
it has not been rescinded. The resolution is there.
It cites Jesus Christ as the prince of ethics, it
cites legislative allusions to Jesus Chri st.

| think the resolution, which is cited in
the joint appendi x of the docket nunber, nakes it
clear that the purpose of this county was to post the

Ten Conmandnents and to do so because of the
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religious nature of the Ten Commandnents because of
the primacy in its view of the Ten Conmandnents.
That's what it focused on. That's what this
litigation history has reveal ed throughout and that's
what the District Court found at |east at the
prelimnary injunction stage, which is where we still
ar e.

There has been no evidence taken in the
case, no discovery taken in the case to suggest
anyt hing other than what the District Court found.
And on this record, | submt that there can be no
concl usi on other than that the purpose of the county
In posting the series of displays was to post the Ten
Conmandnent s because of their religious nature and
the effect on the reasonabl e observer who knew what
was goi ng on, who was there to see what was
transpiring in this small county was clear to the
District Court.

The District Court doesn't operate in a
vacuum And this Court has made clear that courts
cannot turn a blind eye to a sham secul ar purpose.
The District Court not only saw the displays, heard
the argunents of counsel, saw the resolutions of the
District Court, of the fiscal Court. The fiscal

Court is the legislative branch of governnment in
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Kentucky. The District Court also was there in the
conmunity and coul d see both the public reaction, the
letters to the editor, the keep the Ten Conmandnents
signs on yards throughout the county.

JUSTICE STEVENS: Is all of that in the
record?

MR FRIEDVAN. That is not in the record.

JUSTI CE STEVENS: Then | don't think we
shoul d tal k about it.

MR FRIEDVAN. The District Court was wel |
situated to understand the social fact, historical
record and argunents of both the |lawers and the
parties and the statenments of the parties.

JUSTI CE STEVENS: M. Friedman, can you
tell me where in the joint appendi x the resol ution
appear s?

MR FRI EDVAN.  Joi nt Appendi x page 1,
nunber 5, and it's Exhibit 1 attached to it. And
that's the one of the counti es.

The other one is -- and these are the
docket entries. The docunent itself is not in the
joint appendix. And the other county is joint
appendi x page 28, nunber 6. They're both Exhibit 1s
attached to those docunents. Those docunents are the

county's notions to dismss in the District Court.
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JUSTICE STEVENS: It's not printed?

MR FRIEDVAN. It is not in the appendi x
itself, no. The resolution is not in there. The
citation to it fromthe index is there.

JUSTICE OCONNOR It is in the record
whi ch we have?

MR FRIEDVAN. It is in the record. It
was submtted in fact by the petitioners in this
case. They submtted the resolution in support of
their argunents defending the second display, the
di splay that surrounded the Ten Commandnents with the
religious text. They nade clear in that brief that
they were asserting their right to display the Ten
Conmandnents as part of their argunent that the
pur pose was to denonstrate Anerica's Christian
heri t age.

| submt that in that brief, in that
resolution, in the repeated statenents of the county
officials and of their counsel, the D strict Court
was well within its discretion to determ ne that the
pur pose here was religious, was not secul ar and that
the effect, as viewed by the reasonabl e observer, was
religious -- was to endorse religion, not secular.

If there are additional questions, | would

be happy to answer it.
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JUSTI CE STEVENS: The ot her question |
have is assum ng you didn't have any of this history
and they started off with plan 3, would that have
viol ated the establishnment clause?

MR FRIEDVAN.  Yes, Your Honor, | think it
woul d. It would be a closer question but in this
context, what we have is the assertion that the Ten
Commandnents are the source, the noral background of
t he Decl aration of |ndependence, the foundation of
our legal system It is not incorporating the Ten
Commandnents as part of a neutral course of study.

It is not Iike having Mbses along with 15 other or 15
|l aw givers. It is the assertion of the prinmacy of
t he Ten Commandnent s.

JUSTICE STEVENS: | don't understand the
difference. | nmean it seens to ne it would violate
t he establishnent clause, it would equally do so if
you said it's a major part of or even a part of.

Now, maybe it nmakes it wong to say it's
the exclusive one. It nmay nmake it nore wong but
we' re not grading papers here. It seens to ne that
whet her it violates the establishment clause depends
upon whet her you're endorsing -- whether you're
prosel ytizing religion.

MR FRIEDVAN. | think that's correct,
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Your Honor.

JUSTI CE STEVENS: What does primacy have
to do with it?

MR FRIEDVAN. | think it nmakes it an
easi er case when it asserts this is the one rather
t han one of several or one of nany.

JUSTI CE STEVENS: But your real position
I's they woul dn't have to have done that as |ong as
they had the Ten Commandnents in the display, that
woul d be enough?

MR FRIEDVAN: | think it depends on the
content and context of the display.

JUSTI CE STEVENS:. Exactly what we've got
in Exhibit 3 or whatever it is, that we don't have
t he statenent of purposes, we don't have them saying

It's the sole source of the prinmacy. They say it's a

sour ce.
Does that still violate the establishnent
cl ause?
MR FRIEDVAN. | think it does, Your
Honor .

JUSTI CE BREYER  Since you have a m nute,
give ne your opinion to the right standard if
hypot hetically you start with the Col dber g- Schenpp

| dea, that the governnment is not absolutely forbidden
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by the establishnment clause to recognize the
religious nature of the people nor the religious
origins of much of our law and so forth but it's easy
to go too far and it's easy in this area you are
tradi ng on eggs to becone far nore divisive than you
hoped and really end up with sonething worse than if
you stayed out in the first place. In other words,
It's a very delicate matter and it's very easy to
of f end peopl e.

Now, suppose you start with that. You're
trying to define what is too far constitutionally
speaking. Wat's your test? O the nmany that have
been in our opinions, which do you think works the
best for that purpose or sone other?

MR FRIEDVAN | think the Court's
endorsenent test has stood the test of tinme and has
worked well. It allows the District Courts that are
nost famliar with what is actually happening to | ook
at both the purpose and the effect of a particul ar
display. | don't think there can be an ironclad
rule. There can be presunptions. There can be
brighter line tests perhaps. But | think
ultimately --

JUSTICE G NSBERG Wthin reason outline

an approach that would say a religious display is
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presunptively for -- is a presunptive endorsenent. |
think with the Baptist brief. Wuld you endorse that
test?

MR FRIEDVAN. W think that test can work
very well in a context like this where we're tal king
about the display of religious texts rather than just
synbols. And the point | think is well worth
consi dering, that we assune that when peopl e post
signs or displays, bunper stickers, buttons, that
t hey endorse the content of that text and that the
presunption then woul d pl ace a burden on gover nnent
to nmake sure that it is neutralizing the endorsing
effect of displaying text. | think that is a very
wor kabl e text in a context like this where we're
tal ki ng about the posting of core religious texts.

JUSTI CE SQUTER  Wbul d you expl ai n why you
di stinguish text and synbolize then? You distinguish
text fromthe crucifix and so on. Wy?

MR FRIEDVAN: It does depend entirely on
context, to be sure, but synbols are subject to
alternative interpretation. Text is not. O text
rarely is. And text such as this, religious text,
cannot be seen as anything other than the reveal ed
Wrd of God. | nean, here we have 120 words in the

first four Commandnents, 142 in the first five
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Commandnents of this display that is a profound,
detail ed explication of core religious content, core
religi ous neaning.

JUSTI CE SQUTER. | understand the text
part but why not adopt the sane test for the synbol s?
For exanple, why not adopt it for the Mdses? The
burden woul d be on the governnent to show that it was
not approving, endorsing, et cetera, and in this
context, that would be pretty easy. Wy not have the
sanme test?

MR FRIEDVAN. There is no reason why it
couldn't be applied just as well. M/ point was
sinply that it's even easier to do it when there is
text. The Court doesn't need to go so far as to
deci de whether to apply it to both text and synbol,
though it certainly could.

It need only go so far as say when
governnent posts religious texts, it nust be presuned
to endorse the content of that text. It's alittle
nore difficult when you're tal ki ng about synbol s,
dependi ng on what the synbols are. Sone synbols are
far nore sectarian such as the CGross, such as the
Star of David, than other synbols. At |east when
there is text involved, one presunes that the display

of text is an endorsement of the content of that text
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unl ess the content and the context nake clear that it
I's neutralizing.

The exanpl es are obvious. The display of
religious art in a governnent owned art nuseum the
pl aying of religious nusic by a governnent synphony
orchestra, the context of the orchestra, the context
of the nuseumare sufficient to neutralize the
religious nessage that is contained in the display
itself.

Here -- and the sane thing | think would
be said of a conparative religion course or a conpare
and contrast ancient noral code course. There there
I's not an endorsenent of a particular code, a
particular text but rather a neutral educational
di spl ay about several alternative ones.

That is different fromtaking one
religious code, one revealed Wrd of CGod, placing it
next to the revered docunents that frame the Anerican
Republic and saying, these are all alike, these are
wort hy of equal reverence. That is sinply wapping
the Ten Commandnents in the flag and, wth all due
respect, that constitutes endorsenent.

Thank you.

JUSTI CE STEVENS: Thank you, M. Friednman.

M. Staver, you have about three m nutes
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|l eft.

REBUTTAL ARGUMENT OF MATTHEW D. STAVER

ON BEHALF OF PETI Tl ONERS

MR. STAVER Justice Stevens, the argunent
before this Court was unlike anything that went down
inthe District Court or the Grcuit Court of Appeals
because never was a resol ution ever nentioned. Never
did the District Court or the Sixth Grcuit ever
di scuss the resolution. It was not nentioned in this
Court until this answer brief by respondents was
filed. It is not part of the District Court's
decision, it was not part of the Grcuit Court of
Appeals. The District Court said that what inprinted
every action thereafter with defiance in a taint is
the nere posting of the first display. There was no
resolution for that display, none is needed. There
Is no resolution for the foundations display.

JUSTICE O CONNOR  Was there a resol ution,
Counsel ?

MR. STAVER  For the second display, yes,
Your Honor, there was.

JUSTICE O CONNOR' And whatever is in the
record is that resol ution?

MR STAVER It is that resolution but it

I's specific to the second display because it
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specifically nmentions what kind of docunents are in
that display. It is not a general display regarding
posting of docunents.

In this case, when of the Court --

JUSTI CE STEVENS: But is it correct that
it was not amended when the third display was
created?

MR STAVER It was not anmended because it
was not -- it was relevant and fact-specific in the
display itself.

JUSTICE STEVENS: It is the |ast
expressi on of the governing body's intent?

MR STAVER  No, Your Honor. Wat's the
| ast expression is the foundations display which
clearly a reasonabl e observer would see. And if
there is any doubt regarding --

JUSTI CE O CONNOR  But there hasn't been a
new resol uti on.

MR STAVER There is not a new
resol ution.

JUSTI CE O CONNCR And that one wasn't
resci nded?

MR STAVER  That one died, Your Honor,
with the Court's ruling.

JUSTICE O CONNOR It was adopted and it
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still is there, presumably?

MR STAVER  Presunably. There is nothing
in the record that suggests what happened to it.
Wiet her it was repealed or not. But it was specific
factually only to that second display, not to the
foundations display which the District Court found
was fundanentally different. And if there is any
doubt regarding the history of purpose, we woul d
suggest, Justice O Connor, your suggestion in the
Wal | ace, that if there is any doubt regarding
purpose, to look to the effects prong. And | think
when you |l ook to the effects prong, a reasonabl e
observer will see that this is a constitutional
di spl ay.

This case is one in which the Sixth
CGrcuit drewthe nost difficult hate, it inposed it
I n a subsequent action in the nost difficult area of
t he establishnment clause and clearly the public
officials have substantially and fundanental |y
changed. They can't live under this taint forever.
They tried but they could to correct their way. They
tried what they could to display this in a
constitutional manner so that anyone passing by woul d
see this as one docunent anong many others. In

addition to the display itself, wth all the other

Page 49

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o b~ W N B

N D DD DD DN PR PR, R
ga A W N P O © 0 N O o1 A W N, O

hundreds of docunents that are on the wall, this
di splay has a specific stated purpose.

JUSTICE O CONNCR So presunmably these
things are open if it goes on to the final hearing?
The prelimnary injunction stage?

MR STAVER Yes, the prelimnary
Injunction. And the fact that the resolution is
technically latent on the books, they are will repeal
that, they repudi ate that resol ution.

Thank you.

JUSTI CE STEVENS: Thank you. The case is
subm tted.

CLERK OF Court: The honorable Court is

now adj ourned until Mnday next at 10 o' cl ock.
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